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Abstract 
The jurisdiction of the syariah courts to hear matters involving wakaf is provided in List 
I1 to the gth Schedule of the FC and the provisions in the respective states' enactments on 
the administration of Islamic affair enactments(hereinafter referred to as 'the said 
provisions'). Alas, this has otherwise been decided and negated by the civil court. Based 
on the case's decided, even though the jurisdiction to hear wakaf exclusively is under the 
jurisdiction of the syariah court, yet the civil court vehemently decided otherwise, viz i t  is 
under their domain. This clearly negates the importance of article 121 (1A) of the FC. 
This paper intends to study the decided cases involving wakaf since the inclusion of sub 
clause 1A to article 121 of the FC, which has bestowed to the syariah courts, exclusive 
and unfettered jurisdiction and power to adjudicate and determine their own matters as 
provided the said provisions and to identify the real legal and jurisprudential issues, 
causes and stumbling blocks which had hitherto barred the syariah courts from having the 
freedom and ability to decide on wakaf and further to give suggestion and solution in the 
problem of conflict of jurisdiction of between these coui-ts, civil and syariah, in matters 
pertaining to the same. It is hoped that through the illumination of this paper on wakaf 
and its conflict of jurisdiction between both courts in Malaysia, will give us some insights 
as to how issues on wakaf and its disputes were and are currently determined. 
INTRODUCTION 
Since the inclusion of clause 1A of article 121 to the Federal Constitution ('FC'), the civil 
courts - courts other than the Syariah courts, shall have no jurisdiction to try and decide 
matters which fall within the jurisdiction of the Syariah courts. The civil courts shall have 
no jurisdiction if the parties involved are Muslims and the disputed matters are within the 
jurisdiction of the Syariah Courts. This new amendment to the FC was made in effect 
from 10 June, 1988. The rationale of having such an amendment is to allow the syariah 
court to cany out its functions within the jurisdiction conferred by law without any 
interference from the civil courts. Previously there were cases found to be within the 
syariah court's jurisdiction, yet they were dealt with by the civil court. The effect of this 
amendment is to avoid in the future any conflict between the decisi'ons of the syariah 
court and the civil court which had occurred previously in a number of cases for 
- 
LLB(Hons), LLB(Syariah)(Hons)(II~~),  LLM(UKM), ICSA(UK), Advocate & Solicitor(Malaya). 
Syarie Counsel(Penang), Lecturer School-of Management. Universiti Utara Malaysia 
" Dip.(Public Admin.)(UiTM), LLB(Hons)(Malaya), LLM(Internationa1 Law)(Nottingham). 
examples Myriclnl v A r i ! '  Cornnlissiorzers for Religious Ajjiuirs Trenyyatzu & 0r.r 
Tensku ~ u r i m n ' ,  Ainan bin Muhrnud v Syed Abu ~akur '  Nafsinh v Abdul ~ u j i d  , 
Roberts v Urnrni ~ a l t i l o r n ~  , Boto' binti Tuhu v Jaufur bin ~ u h a t n r n u d  , Re Syed Shaik 
~ l k a f  and in Re AlsugofS's  rust'. 
THE OBJECTIVES OF THE PAPER 
This paper intends to study and analyze the decided cases involving issues on wakaf and 
to see to what extent does the amendment made to the FC above (article 121(1A)) 
actually apply in respect of the jurisdiction of the two respective courts - civil and 
syariah courts in relation to wakaf cases. This is because, based on the observations of the 
authors, it is found that wakaf even though falls under the jurisdiction of the syariah 
courts yet, in most of the cases the civil courts still having similar jurisdiction on the 
same. 
I (1971) lMLJ 265. The issue on t h ~ s  case was whether the widow who had married to another man 
could be given custody of her child from her previous nmriage. The court set the decision of the Kathi 
aside on the ground of section 45(6) of the Seiangor Administration of  Muslim Law Act 1952 and the 
jurisdiction granted to the High Court pursuant to the Guardianship of Infants Act 196 1. 
2 (1969) 1 MLJ 110. where there was issue of wakaf. In the preliminary, the parties had consulted the 
Mufti to have decision on whether wakaf made by 'l'engku Chik for the benefit of his family was legal or 
not. The Mufti had approved such wakaf. However, the learned judge in that case refused to accept such 
fatwa but follow decision of the Privy Council in Abdul Fafa Mohnttred Isl~ak v Rasnrnayn Dhr~r 
Clzowdlz~try ( 1894)L.R. 22 1A 7 6  and Fafitnah binti Molrarnad v Salirn~bnhsh~cwetr (1952) A.C. 1. 
' (1939) M J  209. Where it involved a child which was birthed four months after marriage. The court 
held that according to section 112 of  the Evidence Enactment, such a child was a legitimate child for the 
couple, even though it is illegitimate according to Islamic Law. 
' (1969) 2 MU 174. Where the plaintiff in this case claimed damages against the defendant for having 
beached the contract t o  marry and further alleged that damages must be added as she had been persuaded 
to have sexual intercourse with the defendant. Consequently, she gave birth. 'The learned judge in this case 
held that the High Court had power and jurisdiction to hear and determine the case. This was clearly 
disregarded the provision of section 119 of the Islamic Law Administration Enactment of Melaka 1959 
which provided special statutory provisions for betrothal among Muslims. 
5 (1966) 1 MU 163. This case involved issue of Harta Sepencarian, which clearly within the 
jurisdiction of the syariah court. 
(1985) 2 MU 98. This case involved issue of Harta Sepencarian. 
(1923) 2 M C  38. This case involved issue of wakaf. In this case it was held that provision for estate 
assumed by a sound Muslim man as good and valid according to Islamic law does not necessarily be 
accepted as charitable in the eye of the English Law. Similarly, the usages o f  'wakaf o r  'arnal a1 khaira' 
does not necessarily show the general charitable intention. Thus provisions made to spend the balance of 
estates for amal al khaira (good deeds) in Tahrim, Mekah and Madinah according to the discretion of the 
donor (wasi) was held not valid. 
8 (1956) MLJ 244. Where it was held that monetary provision as gift to the poor people reciting Al- 
Quran on the graves of  the deceased was not valid. This is because the court are bound to follow section 
101 of the Evidence Act 1950 which provides that will and trust deeds shall be interpreted in accordance 
with the English law. 
THE APPROACH OF 'I'HE PAI'ER 
'I'his paper will be divided into the underlying headings: 
1. The jurisdiction of the civil courts; 
2. The jurisdiction of the syariah courts; and, 
3. Cases on wakaf after the constitutional amendment to article 121 FC 
JURISDIC'I'ION OF THE CIVIL COURT ON WAKAF 
The jurisdiction of the High Court (civil court) is stated in the Federal Constitution ('FC') 
and the Court of Judicature Act 1964 ('CJA'). The foundation and establishment of the 
High Court originates from article 1219 of the FC. From this provision, the power and 
jurisdiction of the High Court as well as to other civil courts (Session and Magistrate 
courtslo) are further clarified by the CJA pursuant to its sections 22", 2312 and 2413 which 
set out in broad terms the criminal and civil jurisdiction of the High Court. Section 25(1) 
of the CJA provides that the f i g h  Court: 
'. . .shall itz the exercise of its jurisdictiotz have all powers wlzicl~ were 
vested irz it inzrrlediately prior to Malaysia Day and such other powers as 
may be vested irz it by arzy written law in force withitz its local jurisdictiorz' 
As regards the law applicable to the civil cou~ts, Civil Law Act 1956 provides that 
pursuant to its section 3(l)(a), in  West Malaysia, the law that shall be applied are the 
written laws in force in Malaysia except if there is none, then the common law of 
England and the rules of equity as administered in England as on 7 April 1956. However, 
pursuant to section 3(l)(a) and (b) respectively, in Sabah and Sarawak, apart from 
common law and rules of equity, the civil courts shall apply, provided that there is no 
written law, the statutes of general application as administered or in force in England. 
The limitation of application of these sources of law is that, only those which are 
practised and applied in England as at 1 December, 1951 applicable to Sabah. On the 
other hand, only those as practiced in England as at 12 December, 1949 applicable to 
Sarawak. However, the application of these sources of.-law is subject to the proviso 'so 
Article 121 of the Constitution -reads: There shall be two High Courts of co-ordinate jurisdiction and 
status, namely- . 
(a) one in the States of Malaya, which shall be known as the High Court in Malaya and shall have its 
principal registry in Kuala Lumpur; and, 
(b) one in the Borneo States, which shall be known as the High Court in Borneo and shall have its 
principal registry at such place in the Borneo States as the Yang di-Pertuan'Agung may determine; 
and such inferior courts as may be provided by federal law; and the High Courts and inferior courts 
shall have such jurisdiction and powers as may be conferred by or under federal law. 
10 See Foo Say Koh & Ors v Chua Seng Seng & Ors (1986) 1 MU 501, that courts of competent 
jurisdiction are the High Court and the subordinate court - Magistrate and Session Courts. See also section 
3 of the CJA. 
'I Section 22 of the CJA providzs the criminal jurisdiction of the High Court. 
l2 Section 23 of  the CJA provides the general civil jurisdiction. 
l 3  Section 24 of the CJA provides the specific civil jurisdiction. 
far only as the circumstances of the States of Malaysia and their respective inhabitants 
permit and subject to such qualifications as local circumstances render necessary'. 
There is no provision in  the FC nor in the CJA which confers the civil court the 
jurisdiction to adjudicate wakaf. However, in the Malay states, wakaf was regarded as a 
type of trust. This was the finding of Shariff J in Ashabee & Ors v. Mahomed Hashim 6; 
h no/^ which was decided in 1887. Since then this finding still remains intact, throughout 
the next 100 years.15 Since wakaf is regarded as a trust then i t  is subject to the Trustee 
Act 1949. However, this act only specifies and recognizes, by virtues of its section 2, 
only the h g h  Court of Malaya and Borneo, to have the jurisdiction to try and decide on 
trust. The jurisdiction of the syariah court is, thus excluded. Therefore based on this 
provision, according to Ahmad Ibrahim, wakaf falls within the jurisdiction of the civil 
courts and not syariah courts.I6 
However, pursuant to section 4 of the National Iand Code 1965 (NLC), wakaf shall not 
be subjected to the provisions of NLC pursuant to Section 4(2)(e). Based on this 
provision, NLC would not be applicable to wakaf. Instead, the law applicable to wakaf is 
the law 'for the time being in force'. It is submitted that, this law is Islamic ~ a w . "  
Although the provisions in the FC and the CJA fall, so far, short of any conferred 
jurisdiction for adjudication of wakaf to the civil coul-t, yet according to the decision in 
Ashabee and reads together with section 2 of the Trustees Act 1949, it is clear that, wakaf 
falls within the ambit of the civil court viz the High Court of Malaya and the High Court 
of Borneo. In case if, wakaf involves land, the law to be applicable to wakaf land is 
Islamic Law and not the provisions of the NLC 1965." However, as land is the province 
14 (1887) 4 Ky 213. 
I5 See in Haji Etnbotzg bit1 Lain-laitz v Tetzgkrc hlaitnutlalz (1980) MLJ 286, Re Dcito Betrtar-a Luar 
(1982) MLJ 264, Majlis Agama Islanl Pulau P i n a ~ ~ g  v Isa Abdul Rahmatl & Anor (1992) 2 MLJ 244, G 
Rethi~lasa~ny v Majlis Ugama Islam, P ~ i l a ~ i  P 11a11g & Anor (1993) 2 MLJ 166, Shaik Zolkafily bill Shaik 
Natar & Ors (sued as trustees of the estate of Slreik Eusoff bin Sheik Latifl deceased) v Majlis Agama 
lslan~ Prda~r Pirrnng dun Seberatlg Perai (1997) 3 MLJ 281 and in Burkath Ali bin Abu Backer v Anwar 
Kabir bin Abu Backer & Ors (1997) 4 MU 389. 
I6 Ahmad Ibrahim, The Future of The Sharia!l and TIM Shariah Courts it1 Malaysia, Journal of 
Malaysian and comparative ~ a w ,  Volume 20, 1993, Faculty of Law, unive;sity of Malaya, p. 52. 
However, there are cases which decided that wakal falls within the jurisdiction of the civil courts not on 
this ground but on others. For examples in Shaik Zolkafflly bin Shaik Natar & Ors (sued as trustees of the 
estate of Sheik Ertsoflbin Sheik Latifj: Deceased) (1997) 3 MU 281, G Rethinasanly (1993) 2 MLJ 166 and 
Isa Abdul Rahrnan(1992) 2 MLJ 244. 
17 However, it is surprised to note that in the preliminary trial, in Pesurul~jaya Hal Ehwal Agatna darl 
b in -La in  v Tengku rllarian1 (1970) 2 MLJ, 222 it was submitted that the law 'for the time being in force' 
was Terengganu Administration of Islamic Law Enactment 1955 yet it was held not applicable. Instead, the 
court referred to Privy Council's decisions on cases from India. However, in the Federal Court this was 
overruled but based on different reason ie that the parties had subjected themselves to follow the fatwa of  
local Mufti. 
18 However one can argue that nevertheless NLC also applicable on wakaf, as all wakaf lands are 
registered in the Land Office following the Torrens System and virtually governed by the provisions in the 
NLC. For example registration of  wakaf land and the indefeasibility of title of the owner. However, if one 
were to look into the provisions relating to Torrens System, we could say that almost all the provisions are 
complying to the spirit of  Islamic Law except on  some issues for example on  the concept of 'Ihya A]- 
Mawat' - an Islamic law concept, which is quite different from the Torrens system, in that in the Torrens 

but by the appointed judges. 'They were responsible to settle disputes based on the 
teaching of the Prophet (PBUH). The settlements include injunctions, declarations, 
settlements, judgments and solutions. 
According to Al-Imam Al-Mawardi there are ten (10) matters which are covered by and 
within the jurisdiction of the courts, inter alia to settle disputes, to prevent tyranny, to 
return right to the owners, to act on behalf of and to manage the properties of the orphans, 
children, mentally retarded man and people who are unable to administer his properties, 
supervising and maintaining wakaf properties e t ~ . ~ ~  According to Mahmud Saedon A. 
Othman: 
'Islamic teaching (Syariat Islam) is wide and complete, covering all 
aspects of life, managing and administering it well. It is a way and method 
to dissolve all disputes. Likewise, thus, the judicial jurisdiction in Islam, 
is also wide and covering all aspects of life. In order to execute and 
implement the spirit of syariah, it needs to establish judicial institution 
renowrzed for its 'wilayalz al-yadak (judicial jurisdiction)' to settle the 
disputes arise amongst the parties with puizislznzents and rulings based on 
what have been orduiized and revealed by Allah (S  WT)" 
. 
Further according to Mahrnud Saedon: 
' I fone were to scrutinize, it is clear that tlze jlirisdictiorz of court in Islatn 
is vast and far-reaching to the whole splzet-e of lz~~rnarz life and activities, 
the jurisdiction includes to settle all disputes and decide all differences. 
The court is  also an important iizstitutio~z which possesses jurisdictio~zs in 
upholding justice, administering tlze law, protecting the rights of the 
oppressed and disabled people and reverting the rights to the rightfi~l 
owners. The courts also have the jurisdiction to pronounce sentences from 
the most lightest to the grievous ones based orz Islan~ic Luw. Its penal code 
is based on Hudud, Qisus, Diat and Takzir. However, to expedite and 
facilitate the administration of its jurisdictio~zs and provinces, based on 
necessity and need (maslahah), these jurisdictions and p,rovinces would be 
segregated and divided'jl 
In Malaysia however, the establishment and jurisdiction of the syariah court is the 
concern of the respective states. The respective states are responsible to make laws 
relating to matters fall within List II of the 9th Schedule to the FC. This power or grant is 
stated in article 74 (2) of the FC which reads: 
- 
29 Al-Mawardi Abu Hassan, Al-Ahkam Al-Sultaniah, Mesir, 1978, pp 78-79, quoted from  ahm mud 
Saedon A. Othman, Bidang Kuasa Mahkarnah Syariah, JH(1410), Jld VII Bhg 1, Syaaban 1410, pp. 3 & 
30 Mahrnud Saedon A. Othman, Kadi: Perlantikan, Perlucutan dan Bidang Kuasa, Dewan Bahasa dan 
Pustaka, Kernenterian Pendidikan Malaysia, Kuala Lumpur, 1990, p. 117. 
31 Mahmud Sacdon A. Othman, Bidarlgkrcasa Malrkarllah Syariah, Jurnal Hukum, Jilid VII Bhg 
(1410). p. 4-5. 
'Without prejudice to arzy power to r17uke lau~.r confkrred orz it hy arzy other 
Article the legislature of rr State may rrzuke luws with respect to uny oj'the 
rrzatters enumerated in the State List (tlzut is to say, tlze Secorzd List set out 
irz the Nintlz Schedule) or the Corzcurrent List' 
However article 74(3) qualifies the operation of section 74(2) in that the power to make 
laws is subject to conditions or restriction imposed by the FC. 
Article 77 of the FC states that the legislature of a state shall have power to make laws 
with respect to any matter not enumerated in any of the List set out in the Ninth Schedule, 
provided that it is not being a matter of which Parliament has power to pass laws. 
The State list, that is List I1 ( I )  of the Ninth Schedule to the FC, as regards wakaf, 
I-cads as follows: 
Except witlz respect to tlze Feder-01 Territor-ies of Kllala Lllrrlpur ancl 
Labuarz, Islamic law arzd persorzal ... waknf. .  .tile deter-rriinutiorz of matters 
of Islarrric Law.. . ' 
Thus based on this list, wakaf is one of the subject matter which is of the concern of 
states. The jurisdiction and power of the respective states syariah courts are founded in 
the I-espective administration Islamic affairs enactments of each states. For example in 
Penang, the jurisdiction for the Syanah High Court to hear and determine wakaf is 
founded on section 48(2)(b)(~ii)'~ of the Penang Administration of Islamic Affairs 
Enactment 1993 and in  Kedah pursuan'i to section 9 (2)(b)(vii) of the Syariah Court 
Enactment 1 9 9 3 ~ ~ .  
The duty of the syariah court to refer to Islamic Law is provided in the respective states 
administration of Islamic law as well as in their Islamic civil procedures enactments. For 
example by virtue of section 273 of the Kedah Syariah Civil Procedure Enactment 1979 
and Kelantan Syariah Civil Procedure Enactment 1984 and section 245 (1)(2) of the 
Federal Territory S yariah Civil Procedures Enactment 1998 state that if any. provision and 
interpretation of the provision in the enactments contrary to Islamic Law, it shall be void 
to the extent of its inconsistency. Further, according to the respective sections of these 
enactments by virtue of their respective clause 2, which states that in any matter which 
the enactments do not provide provisions or i t  is not clearly spelt out, the court shall 
follow Islamic Law. Similar provisions are found in section 244(1)(2) of the Penang 
Syariah Civil Procedure Enactment 1999 and section 130(1)(2) of the Penang Syariah 
Evidence Enactment 1996. 
Thus, i t  can be submitted that, in Islamic Law, the jurisdiction to hear and decide wakaf 
is recognized and acceptable not only based on the practices of the Prophet (PBUH), his 
32 'A Syariah Court shall: (b) in its civil jurisdiction, hear and determine all actions and proceedings in 
which all the parties are Muslims and which relate to-. . .(vii) wakaf. ..' 
33 'A Syariah High Court shall ...( b) in its civil jurisdiction, hear and determine all actions and 
proceedings in which all the parties are Muslims and which relate to-. . .(vii) wakaf.. .' 
companions and the later generations of the NIuslims after- them, as well as based on the 
opinions of Al-Mawardi and Dr. Mahmud Saedon but also as prov~ded i n  the respective 
provisions of the states' administration of Islam~c affairs enactments and the FC. It  is 
therefore submitted that the syariah court has such a jurisdiction. 
This contention could further be expanded in that, as Islamic Law is not a written law 
passed after Merdeka day, thus ensues that this law should not be made subordinated to 
that of the provisions in the FC. This is because, article 4(1) of the FC states that the FC 
is the supreme law of the land and any law passed after Merdeka day and found to be 
inconsistent to the constitution, such law shall be void, to the extent of its inconsistency. 
By this provision, i t  can be submitted that, article 4(1) affects only on written laws passed 
after Merdeka day. Since Islamic Law is not a written law passed after Merdeka day, 
Islamic Law should not be subjected to article 4(1) and thus, if there is inconsistency with 
any provision in the FC, it is submitted that Islamic Law shall not be affected as the 
purview or the gravity of article 4(1) FC only concerns on written laws passed by the 
Parliamenl or the Statc Legislatures after- Merdeka day. 3 a 
. DECIDED CASES O N  WAKAF AFTER CONTITUTIONAL AMENDMENT 
The cases are illustrated based on the table below. 
Table 1: Court's having jurisdict~on on wakaf 
0. Cases 
. Penang Religious 
Council v. Isa 
Abdul Rahman & 
Anor (1992) 2 MU 
244 
. G Rethinasamy v. 
Religious Council 
of Penang (1993) 2 
MU 166 
Which court Ilavirlg 
the jurisdiction -- 
High Court of 
Malaya, Court of 
Appeal and The 
Federal Court (civil 
court) 
High Court of 
Malaya, Court of 
. Appeal and the 




- -  
The Islamic law court has no power to hear 
the application for perpetual injunction. 
This power is one of the special power of 
the High Court accord~ng to Specific Relief 
Act 1950. 
One of the pa~ties was not Muslim. As such 
Islamic Law court d ~ d  not have the power to 
deal the issues arose because of this 
limitation as expressed in section 40 of the 
Penang Administration Islamic Affairs 
Enactment 1959 and List I of the 9Ih 
Schedule to the FC. Secondly, The syariah 
court does not have the power to grant 
vacant possession, damages, interests and 
costs as prayed by the parties. Thirdly, the 
defence of estoppel was not within the 
purview of the syariah court to consider. 
34 Professor Ahmad Ibrahim, Ketlicd~tkar~ lslnrrz Dalntu Perlerllbngnnn Malaysin, JH(1419) Jilid X Bhg 
11, p. 145. 
3. Shaik Zolkaffily High Court of  There were several cases before eg - G 
bin Shaik Natar & Malaya, Court of Retlzinasamy, Lim Clzulz Sozg, Burkulz Ali 
Ors v. Religious Appeal and the and Isa Abd. Ralzman which decided that in 
Council of Federal Court of issue involving wukaf, the High Court still 
Penang(L997) 3 Malaysia (Civil have the jurisdiction to hear. The Islamic 
NLW 281 Courts) Law court was handicapped of having the 
power to grant order for declaration, vesting 
order or other alternative relief. Instead, 
these are well entrenched under the power of 
the High Court to issue. 
4. Barkath Ali bin 
Abu Backer v. 
Anwar Kabir bin 
Abu Backer & 
Ors(1997) 4 MU 
389 
5 .  TegasSepakatSdn. 
Bhd. v. Mohamed 
Faizal Tan (JH 
(1415) Jld. Ix Bhg. 
a 
High Court of The application of the parties was 
Malaya (Civil declaratory in nature, whlch the Islamic 
Court) Law court lacks this power. Only the High 
Cour-t have such power. 
'The Syariah Coui-t Once the civil supreme court had decided 
has no power to and declare a status quo of a subject matter, 
vary the finding in the syariah court had no power to dissolve 
the Civil Supreme the finding as the decision was fi~rzctr~s 
Court on the status officio otherwise it would tantamount to 
of a particular land res judicata 
declared as a wakaf 
land, even though 
according to the 
S yariah Committee 
the land concerned 
did not achieve such 
status 
Upon considering the above mention cases, it the authors' have reached the justification 
that such cases involving issues and matters pertaining to wakaf should and must have 
been dealt with solely and exclusively by the Syariah Court based on the information 
summarized in Table 2 below: 
Table 2: The justifications and grounds that the syariah court should have the jurisdiction 
to entertain wakaf 
No. Case Reasons that the syariah 
court lacks the 
capability to deal with 
the case 
1. Penang Religious There was nothing in 
Council v. Isa Abdul the Administration of 
Rahman & Anor Islamic Affairs 
Enactment of Penang 
1953 which conferred 
the syariah court the 
power to issue 
perpetual injunction 
G Rethinasamy v. I .  The prayers of the 
Religious Council of plaintiff were for a 
Penang & Anor declaration that he was 
the registered owner of 
the lot concerned, 
vacant possession of 
the land, damages, 
interests and costs - 
these are exclusively 
fall under the 
jurisdiction of .the High 
Court (civil court) not 
the syariah court 
2. The raising of the 
defence of estoppel, 
which only the High 
court have the 
jurisdiction to hear not 
the syariah court 
- 
Justification that syariah 
court should be the forum 
-- 
the general constitutional 
right conferred by List It of 
The Ninth Schedule to the 
FC, which states inter alia 
'...determination of matters 
of Islamic law ...' - this 
should ensue that the syariah 
court could refer to the 
general Islamic law in 
interpreting its jurisdiction 
which would include issuing 
perpetual injunction and 
other relief to ensure its due 
administration 
Similarly, syariah court 
should have the power to 
order for declaration, vacant 
possession, damages and 
costs, defence of estoppel in 
order to carry out its 
functions efficiently. 
This is founded on the 
constitutional permission to 
deal with '...Islamic law 
matters ...'., which i t  is 
submitted with due respect, 
should have also included 
jurisdiction to orders the 
aforesaid relief 
3. The plaintiff was not 
a Muslim thus pursuant 
to List II of the 9"' 
Schedule to the FC, 
syariah court is 
excluded from dealing 
cases involving non 
Muslims 
4. Article 121(1A) of 
the FC does not state 
that the High Court 
shall have no power to 
make decision 
involving Islamic law - 
it is incumbent for the 
High court to make 
decision involving 
Islamic law during any 
of the trial to ensure due 
and efficient 
administration of the 
judicial process 
Shaik Zolkaffily bin 1 .Once urzcorzditiorznl 
Shaik Natar & Ors v .  appeararzce had been 
Religious Council of filed the parties deemed 
Penang and Province to have submitted to the 
Wellesley jurisdiction of the High 
Court 
1.If the there is no express 
jurisdiction or power 
conferring the court to deal 
on certain matters, the court 
will be debarred from having 
the ability to deal the same 
even though unconditional 
appearance had been filed by 
the parties. This is the 
principle adopted in Cheng 
Keng Hoong v . .~overnment  
of the Federation s f  Malaya 
(1967) 2 MLJ 1 
2. There are several 2. Ttie decisions in the these 
cases prior to the cases were not conclusive 
present case that had and could be rebutted 
decided that the High 
Court still have the 
jurisdiction to deal on 
wakaf 
3. The syariah court 
does not have the power 
and jurisdiction to grant 
order of declaration, 
vesting order, power to 
interpret wills and 
deeds of settlement. 
Barkath Ali bin Abu The prayer of the 
Backer v Anwar Kabir plaintiff seeking the 
bin Abu Backer High Court to invoke its 
power to interpret the 
will of the deceased for 
a declaration as to 
whether there was a 
valid trust ie 'wakaf-ul- 
aulad' or merely i t  
remains ~ t s  tatus quo as 
the settler's residuary 
estate pending 
distribution in 
accordance with 'faraid 
law', in vested solely to 
the H ~ g h  Court in 
pursuance to the 
Specific Relief Act 
1960 and Order 15 rule 
16 of the Rule of The 
High Court 1980 and 
not the syariah court . 
Tegas Sepakat Sdn. The finding of the Civil 
Bhd. v. Mohamed Supreme Court was 
Faizal Tan final and functus 
officio and they would 
not be subjected to the 
ruling of the Syariah 
Committee 
3. The syariah court can fall 
back to the general right 
conferred by the constitution 
in  that the syariah court can 
invoke the 'Islamic law in 
general' which it is 
submitted to have also rulings 
such as the ability to issue 
declaration order, vesting 
order and power to interpret 
wills and deeds of settlement 
Similar to the above 
1.The effect of sub clause i A  
to article 121 to the FC 
should have immediate and 
retrospective effect and could 
over rule the decision of the 
Civil Supreme Court as the 
decision was 
unconstitutional and ultra 
vires the constitution 
2. 'The decision of the Civil 
Supreme Court did obviously 
contravene the power of the 
syariah court to decide on the 
status of wakaf pursuant to 
the enactment of 
Administration of Islamic 
Affairs and List 2 of the 9th 
Schedule to the FC 
CONCLUSION 
Unless and except if any party in the wakaf disputes is a non Muslim, i t  is submitted that, 
it is far from enough, that by the new constitutional amendment made to article 121 of the 
FC - article 121(1A), which gives the exclusive jurisdiction and power to the syariah 
courts to try and hear its own matters inter alia wakaf, without interference from the civil 
court AND the respective states' administration of Islamic affairs enactments' and FC's 
provisions which confer the syariah court the jurisdiction to hear and decide wakaf, 
would guarantee the exercise of the judicial process of the syariah courts to dispose off 
wakaf cases independently. According to Ahmad brahim, this is partly because there is 
no specific legislation on wakaf passed by the state legislative council nor the Parliament, 
which could define and bestow on the syariah court rules of judicial administration and 
jurisdiction to adjudicate ~ a k a f . ~ '  Thus on this melancholic and handicapped status, the 
syariah court has no power and jurisdiction to hear and determine issue on wakaf. This is 
because, albeit wakaf falls within the jurisdiction of the syariah court pursuant to the 
respective states' Administration of Islamic Affairs ~ n a c t m e n t s ~ ~  and List TI of the 9th 
Schedule to the FC, yet based on the decided cases, wakaf is still regarded by the civil 
courts as one type of trusts (amanah) which is subject to Trustee Act 1949. Only the High 
Court of Malaya and the figh Court of Borneo (civil courts) are conferred the 
'permission' to adjudicate wakaf. 
SUGGESTIONS 
According to Ahmad Ibrahim, apart from having specific legislation on wakaf, section 2 
of the Trustee Act 1949 also must be amended, in that the definition of courts should 
include syariah court. Wakaf also, it is submitted should be exempted from the definition 
of trust in the said act, similar to that of section 4 of the National Land Code 1965 which 
excludes wakaf from its purview, allowing it to be governed by Islamic ~ a w . ' ~  
35 Professor Tan Sri Datuk Ahmad bin Mohamed Ibrahim, Kedudukan Undang-Undang Islam di 
Malaysia, m(1418) H, Jilid xi bhg. 11, hlrn. 128. 
for instance, section 48 of the Penang Administration of Religion of Islam Affairs Enactment 1993, 
37 Professor Ahmad Ibrahim, Undang-Undang Islam dun Undang-Undang Barat - Satu Perbandingan, 
JH(1410) H Jilid VI Bhg. I1 p. 213. 
It is in the authors' view that until and unless, the above cases are corrected or some 
legislative amendment be made on Trustees Act 1949'~, Specific Relief Act 1 9 5 0 ~ ~ .  the 
respective states on the Administration of Islamic Affairs Enactments, especially an 
exclusive Wakaf Administration Act and Syariah Specific Relief Act(which should 
contain power to issue injunction, declaration and vesting orders, specific relief etc) be 
either passed by Parliament or State Legislatures and other federal statues (for example, 
the Court Judicature Act 1964~', Civil Law Act 1956~', National Land Code 1965, 
Rules of the High Courts 1 9 8 0 ~ ~ ,  Rent Controlled Act 1 9 7 6 ~ ~ ,  Local Government Act 
1 9 7 6 ~ ~  or even the Federal ~ o n s t i t u t i o n ~ ~  itself) so as to facilitate the due functions of 
the syariah court, the jurisdiction to adjudicate wakaf would still be in the province of 
the civil court. The above counter arguments put forward by the author are to justify that 
wakaf should be within the ambit and jurisdiction of the syariah court and not the civil 
court argued, based on the existing facts and law especially pursuant to List IT of the 
Ninth Schedule to the FC and the respective states' Administration of Islamic Affairs 
~nactmcnts, Finally, again the authors with due respect to the decisions of the above 
3a Section 2 of the Act should be amended so  as to include syariah court and wakaf should be excluded 
from the definition of 'trust'. 
39 This act should contain provisions which could confer the syariah court the right to apply specific 
reliefs such as specific performance, declaratory order and injunction. However, if we were to dive into 
detail, none in the provisions of this act which restrict the application of the relief only to the civil courts. 
This act only mentions 'court' wi thou~ qualifying the syariah court. Quer)., can syariah court also be 
included in the definition of such 'court'? 
40 This act, it is submitted, must also mention on the existence of the syariah court and define its 
jurisdictions. 
4'  The provisions in this act which impose on the civil courts the duty to apply laws of England as 
administered in England on 7 April 1956 (for west Malaysia) or 1''. December, 195 1 (for Sabah) and 12' 
December, 1949 (for Sarawak) must be amended so  as to allow Islamic law or at least Malaysian common 
law to be used. Even, the provisions in this act, it is submitted, are not fully adhered to nor comprehended 
by the civil courts in Malaysia in that in most cases, until todate, reliance on the English cases and laws is 
made even all of these laws are passed after 7 April 1956 or IS'. December 1951 or 1 2 ~  December, 1949. 
Accordingly, in order to legitimize this policy, the civil courts regard these laws to be 'persuasive' which in 
fact actually 'binding' on the cases tried before them. Thus, is this not unconstitutional nor void?. 
42 The,provisions in this rule which confers jurisdiction to the civil court to have the power to issue 
declaratory order and other orders must not in anyway prejudicial to similar judicial exercise by the syariah 
courts so as to shackle the syariah court's judicial administrations and executions. 
43 All wakaf properties in Malaysia are subject to this act, which restricts the ceiling rate of rental 
payment. Most of the rents charged were too low. This would not give much revenue to the Religious 
Council. See Ghazali bin Eusoff, Pentadbirarz Waqaf Pengalaman Pulalc Pinang, Persidangan . 
Penyelarasan Undang-Undang SyaraWsivil Kali Ke-VIII, 3-5 November, 1995, Organised by Bahagian Hal 
Ehwal Islam, Jabatan Perdana Menteri and Kerajaan Negeri Pulau Pinang, pp. 16 and 26.. 
44 According to this Act. the assessment fee charged on the wakaf properties are to high and add up with 
low rental payment received, it would render the wakaf properties not viable and economica'l for the 
Religious Council to administer. More s o  could the revenue collected from the rental premise could be 
distributed to the Muslim public. See  Ghazali bin Eusoff, Per~tadbiran Waqaf Pengalaman Pulau Pinang, 
Persidangan Penyelarasan Undang-Undang SyaraWsivil Kali Ke-VIII, 3-5 November, 1995, Organised by 
Bahagian Hal Ehwal Islam, Jabatan Perdana Menteri and Kerajaan Negeri Pulau Pinang, pp. 17, 18 and 26- 
45 Article 160 it is submitted must include 'Islamic Law' as well for clearance. However. the existing 
definition in article 160 on d ~ e  definitions of 'law' and 'written law' are not exhaustive, in which it is 
submitted would include Islamic Law as well as this law can also be regarded as 'usages and customs' 
applicable in the Federation. 
cases, it is submitted that, based on limited statutory provisions available, wakaf should 
appositely be within the province of the syariah couk, besides the aforestated contentions 
and justifications, on the additional reasons: 
a. It may be argued that the above contention and justification put forth by the 
authors are yet tenable as there is no qualifying statutory provision nor are they 
'strong' enough so as to allow such a reference be made. On this it could be 
positive replied and it is submitted, as pointed by Ahmad Ibrahim that, Islamic 
Law is a not written law neither passed by Parliament nor by the State 
Legislatures after Merdeka day. What is passed concerning Islamic Law is the 
'Administration of Islamic Law' and not the 'Islamic Law' itself. Article 4(1) 
of the FC only invalidates 'written law passed after Merdeka' if it is inconsistent 
with any provision in the FC. It is submitted that Islamic law is not a written law 
and passed after the Merdeka day for it had already been available since the 
time of the prophet Muhammad (PBUH) back dated to year 600s AD. Thus, 
Islamic Law is excluded and this would mean that Islamic Law is not affected 
by the FC. Further the word 'law' and 'written law' as defined in article 160 of 
the FC, it is submitted, could include 'Islamic Law' as well. This would, it is 
submitted, be a basis to refer to Islamic Law. It is further submitted also, that 
Islam is the religion of the federation to article 3 (1) of the FC. As such 
this 'official religion of the Federation' should be given a full and effectual 
privileged application to its doctrines, interpretations and teachings similar to that 
privileges and rights conferred to other religions to 'be practised in peace and 
harmony in any part of the Federation'; 
b. to give opportunity to the syariah court to have the right of, just as much rights to 
exercise its judicial process as the civil court has, freely but professionally, 
exclusive jurisdiction and power to adjudicate wakaf, whose power and 
jurisdiction had been permeated and developed since during the 13" century until 
the end of 1800s which later after that undermined and shrunk due to the 
onslaughts of the English legal values and principles, in which to some extent, it 
is submitted, adopted without legal bearing46, vide the First and Second Charters 
of Justice in the early 1800s in the States of the Straits Settlement and vide civil 
law ordinances and enactments in the mid 1800s and early 1900s.imposed on the 
46 For example Penang was forced to be ceded to the East India Company headed by Captain Francis 
Light by the Sultan of Kedah and not settled by them. Later English law was forced to be applied without 
getting any consent or approval from the government of Kedah at that time, after such cessation. See Salleh 
Buang, Malaysian Legal History, Cases and Materials, Dewan Bahasa dan Pustaka, Ministry of Education 
Malaysia, Kuala Lumpur, 1993, pp. 5 and 6. The grant to occupy Penang was made on the consideration 
that the East India Company would in turn protect Kedah from Siamese attacks. Alas, this was not been 
adhered to by the Company - see also L.A Mills, The Acquisition of Penang, British'Malaya 1824-1967, 
1966, Oxford University Press, pp 30, 36-38,42-44, R.O. Winstedt, A History of Malaya, 1986, Marican & 
Sons, pp 163-170, Shahrom Ahmat, Tradition and Change in a Malay State: A Study of the Economic and 
Polictical Development of Kedah 1878.1923, 1984, MBRAS, pp. 12-16 and Alfred P. Rubin, The 
International Personality of the Malay Perrirtsula, 1974, Penerbit Universiti Malaya, Kuala Lumpur, pp. 
137-149. Similar policies were also adopted by the British Residents in the Malay States who was only to 
advise the Sultans in aspects of administration except that of the religion of Islam and Malay customs, yet 
records showed that the advices virtually encroached upon the religion of Islam as well: 
Federated and Unfederated Malay States, the duty to follow the English law and 
uphold the supremacy of the civil court.47 Thus, if this opportunity and provided 
condusive and correct policy are applied, syariah court may of itself, thereby and 
thereafter develop the law on wakaf according to the pure Islamic legal principles, 
where experts from the religious departments, the institution of Mufti and Kadhi 
and Muslims public could altogether and joint hand in hand exercise ijtilzad on 
wakaf for the benefit of the Muslims society; and, 
c. In some states there are new enactments which provide, pursuant to their 
respective provisions, that Islamic Law (Hukum Syara') is the governing law of 
the syariah court and if there is no provision in the Administration of the Islamic 
Affairs Enactments on a particular issue, the syariah court is duty bound to follow 
the Islamic law (by reference to Al-Quran, As-sunnah and the various Mazhab's 
teachings) to settle such an issue. Therefore, in case there is a contention that no 
jurisdiction is given to the syariah court to determine wakaf, syariah court could 
negate this by reference to Islamic Law -that, such jurisdiction does exist. The 
examples of these new provisions can be found in section 245(1)(2) of the Penang 
Syariah Court Civil Procedure Enactment 1999, section 130(1)(2) of the Penang 
Syariah Evidence Enactment 1996, section 25(1)(2) of the Kedah Syariah Court 
Enactment 1993, section 122(1)(2) of the Kedah Islamic Family Law Enactment 
1984, section 273(1)(2) of the Kedah Civil Procedure Enactment 1984 and section 
100 of the Kedah Islamic Evidence Enactment 1990. This means, based on these 
statutory provisions, the issue or contention on lacking of jurisdiction of the 
syariah court to hear wakaf is untenable, nor should it pose any let or hindrance 
for the syariah court to carry its judicial function to adjudicate wakaJ 
It is, in the authors' humble hope, that the above opinions and submissions would dispel 
any contention that there is no authority nor provision confemng the syariah court, the 
jurislction to determine wakaf. 
47 See for example cases decided in  Re Good of Abdullah, Reg v Willans and Ashabee cases. For 
instance although, wakaf is clearly spelt out in the respective states Administration of Muslim Laws, yet 
this was ignored and set aside. 
